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Relief from ajoint
liability

Many married taxpayers chooseto file ajoint tax return because
of certain benefits this filing status alows. When filing a joint
return, both taxpayersarejointly andindividually responsiblefor
the tax and any interest or penalty due on the joint return even if
they later divorceor otherwise separate. One spouse may beheld
responsible for all thetax due even if al the income was earned
by the other spouse. Thisistrue even if a divorce decree states
that aformer spouse will be responsible for any amounts due on
previoudly filed joint returns. However, this does not affect any
rights you may have under the divorce decree against your
former spouse.

In some cases, aspouse will berelieved of aportion or al of the
tax, interest, and penalties on ajoint tax return. The following
types of relief are available:

1. For taxable years beginning before January 1, 1999:
Former Tax Law section 651(b)(5),
innocent spouse relief

2. For taxable years beginning on or after January 1,
1999:
Tax Law section 654, which includes:
innocent spouse relief
separation of liability
equitable relief

Tables 1and 2 on pages 6 and 7, respectively, comparetherules
for these types of relief. Thispublication explainsthese types of
relief, who may qualify for them, and how to apply for relief.

Each type of relief has different requirements. They are
explained separately in different parts of this publication. You
can only qualify for equitable relief if you do not qualify for
innocent spouse relief or relief by separation of liability. An
underpayment of tax (an amount of tax you properly reported on
your return but you have not paid) will only qualify for equitable
relief. Read each part to seeif you qualify for that type of relief.
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Y ou are not required to figure the tax, interest, and penalties that
qualify for relief. The Tax Department will figuretheseamounts
after you request relief. You will be mailed a detailed
description of any adjusted liability.

Nonobligated spouse relief. Nonobligated spouse relief is
different than innocent spouse relief  You quaify as a
nonobligated spouse if you have income (e.g., wages, interest,
etc.) and prepaid taxes (e.g., withholding or estimated tax
payments) that are to be reported on a joint return, or you are
going to file ajoint return for any refundable credit(s) and;

1. You want to disclaim your spouse's past due legally
enforceable debt to aNew Y ork State agency; and

2. Y ou do not want to apply your part of the joint refund or
refundable credit to a debt owed solely by your spouse.

For more information about nonobligated spouse claims, see
Form 1T-280, Nonobligated Spouse Allocation.
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Table 1. Type of relief available for taxable years prior to 1999. Rules
for innocent spouserelief under former section 651(b)(5)

Type of liability You must have filed ajoint return that has
asubstantial understatement of tax (an
amount over $100) dueto agrossly
erroneous item of your spouse. Relief
under section 651(b)(5) is not available for
taxable years beginning on or after January

1, 1999.
Marital status Not considered as a factor for reief.
Knowledge Y ou must establish that at the time you

signed the joint return you did not know,
and had no reason to know, that there was
asubstantial understatement of tax.

Other qualifications If asubstantial understatement is
attributable to a New Y ork deduction,
exemption, credit, or property basis for
which thereis no basisin fact or law, the
tax liability must exceed a specified
percentage of the innocent spouse’ s New
Y ork adjusted gross income for the most
recent taxable year ending before the date
the deficiency is mailed. This requirement
shall not apply to a substantial
understatement attributable to an omission
from New Y ork adjusted gross income.

Unfairness It must be unfair to hold you liable for the
substantial understatement of tax taking
into account all the facts and
circumstances.

Refunds Y our request can generate a refund.
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Table2. Typesof relief availablefor taxableyears 1999 and after under

section 654.
Factors Rulesfor innocent | Rulesfor Rulesfor
spouserelief separ ation of equitablerelief
section 654 liability section section 654
654
Type of liability Y ou must have Y ou must have Y ou must have

filed ajoint return
that has an
understatement of
tax dueto an
erroneous item of
your spouse.

filed ajoint return
that has an
understatement of
tax due, at least in
part, to an item of
your Spouse.

filed areturn that
has either an
understatement or
an underpayment
of tax.

Marital status

Marital status may
be considered in

You must be no
longer married (or

Marital status may
be considered in

Qualifications

determining your spouseis determining
whether to grant deceased), legally whether to grant
relief. separated, or have relief.

not lived with your

spouse in the same

residence for an

entire year before

you filefor relief.

Knowledge You must establish | If the Tax May be considered
that at thetimeyou | Department as afactor for
signed the joint establishesthat you | relief.
return you did not actually knew of
know, and had no the item giving rise
reason to know, tothe
that there was an understatement,
understatement of then you are not
tax or the extent of entitled to relief to
the understatement. | the extent of the

actual knowledge.
Other None. None. Y ou do not qualify

for innocent spouse
relief or separation

generate arefund.

cannot generate a
refund.

of liability.
Unfairness It must beunfairto | Not consideredasa | It must be unfair to
hold you liable for factor for relief. hold you liable for
the understatement the underpayment
of tax taking into or understatement
account all the of tax taking into
facts and account all the
circumstances. factsand
circumstances.
Refunds Y our request can Y our request Y our request can

generate arefund
only for amounts
paid pursuant to an
installment
agreement after the
date the request for
relief ismade.
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Community property
laws

I nnocent spouse
relief under section
651(b)(5) for a
taxable year
beginning before
January 1, 1999

Y oumust generally follow community property lawswhenfiling
atax returnif you are married and live in acommunity property
state. Community property statesare Arizona, California, 1daho,
Louisiana, Nevada, New Mexico, Texas, Washington, and
Wisconsin. Generally, community property laws require you to
allocate community income and expenses equally between both
spouses. However, community property laws are not taken into
account in determining whether an item belongsto you or your
spouse (or former spouse) for purpose of requesting any relief
from liability.

For taxable years beginning prior to January 1, 1999, relief from
ajoint liability is only available through innocent spouse relief
under former section 651(b)(5) of the New Y ork State Tax Law.
In order to qualify for innocent spouse relief under section
651(b)(5), all of the following conditions must be met:

1. You filed a joint return that has a substantia
understatement of tax due to grossly erroneous items of
yOour SpOuUSE;

2. Y ou establish that at the time you signed the joint return
you did not know, and had no reason to know, that there
was a substantial understatement of tax; and

3. Taking into account all the facts and circumstances, it
would beunfair to hold you liablefor the understatement
of tax.

An understatement of tax isgenerally the difference between the
total amount of tax that should have been shown on your return,
and the amount of tax that was actually shown on your return. A
“substantial  understatement” means any understatement
exceeding one hundred dollars.

Grossly erroneous items are either of the following:

1. Unreported income. This is any gross income item
received by your spouse that is not reported; or



Substantial
understatement dueto
an incorrect deduction,
exemption, credit, or
basis
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2. I ncorrect deduction, exemption, credit, or basis. This
isany claim of aNew Y ork deduction, exemption, credit
or property basis by your spouse in an amount for which
thereisno basisin fact or law.

The following are examples of grossly erroneous items:

1. Some income received by your spouse was not reported
on the return. For example, your spouse received a
$10,000 award and failed to claim it on the joint return.

2. The expense for which a deduction is taken was never
incurred.  For example, your spouse claimed job
expenses of $15,000 but this was disallowed by the Tax
Department because your spouse did not incur these
expenses.

If a substantial understatement is attributable to a New Y ork
deduction, exemption, credit, or property basis for which there
isno basisin fact or law (and not due to an omission from New
York adjusted gross income), the following additional
reguirements must be met in order to qualify for innocent spouse
relief:

1. If theinnocent spouse’ sNew Y ork adjusted grossincome
for the most recent taxable year ending before the date
the deficiency notice is mailed is $20,000 or less, the
liability from thegrossly erroneousitems must be greater
than 10% of the innocent spouse’s adjusted gross
income.

2. If theinnocent spouse’ sNew Y ork adjusted grossincome
for that year is more than $20,000, then such liability
must be greater than 25% of the innocent spouse's
adjusted gross income.

For purposes of making the computation initems 1 and 2 above,
if the innocent spouse is married to another spouse at the close
of such year, the innocent spouse’s New Y ork adjusted gross
incomemust includethe New Y ork adjusted grossincome of the
new spouse, whether or not they file ajoint return.

-O-
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How to request relief for
ataxableyear beginning
prior to January 1, 1999

Section 654 relief

To request innocent spouse relief for a taxable year beginning
prior to January 1, 1999, you must file a statement with
supporting documentation showing why you believe you qualify
for relief.

Send your statement with supporting documentation to:

NY S Tax Department
PO BOX 1912
ALBANY, NY 12201-1912

Example. William and Mary Johnson filed a joint 1998 New
York return (Form1T-201) on April 2, 1999. They divorced on
December 6, 1999. On January 28, 2000, they received a notice
of deficiency for $685. The deficiency isthe result of $10,000in
severance pay that William received in 1998 but failed to claim
on the joint return. Mary was unaware of the severance pay
because Williamdid not tell her about it and spent the money on
a trip he took by himself. Mary believes it would be unfair to
hold her liable for the tax.

Mary completes a statement explaining that the substantial
under statement was due to a grossly erroneous item of her
spouse. She explainsin the statement why she did not know and
had no reason to know about the unreported severance pay. She
explains that she feels it would be unfair to hold her liable for
the substantial understatement of tax because it was due to
income attributable to William that she did not know about or
benefit from.

Snce the substantial understatement is attributable to an
omission from New York adjusted gross income, she does not
have to meet the additional requirement concerning percentage
of New York adjusted grossincome. Sheattachesdocumentation
showing that the unreported income was William's severance

pay.

Section 654 was added to the New Y ork State tax law in 1999 to
makeit easier to berelieved from an incometax liability related
to your spouse (or former spouse). You can now request
innocent spouse relief for an understatement of tax no matter
how small the amount. See Questions & answers, starting on

-10-
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page 37 of this publication, for alist of questions and answers
about innocent spouse relief.

The new law also added two other ways for you to get relief.
Firgt, if you are divorced, legally separated, or have lived apart
from your spouse at all times during the 12- month period prior
to thedate you request relief, you can request relief by separating
the liability for an understatement of tax between you and your
spouse. (For purposes of thisrule, you are considered to be no
longer married if your spouse is deceased.) Second, if you do
not qualify for innocent spouse relief or relief by separation of
liability, the Tax Department may grant you equitable relief.
Equitablerelief may be granted if it would be unfair to hold you
liable for the tax that should be paid only by your spouse (or
former spouse).

Section 654 relief applies to any income tax liability and is
applicable to any taxable year beginning on or after January 1,
1999. For taxable years beginning prior to January 1, 1999,
innocent spouse relief is available under former section
651(b)(5). Separation of liability and equitable relief are not
available for taxable years beginning before January 1, 1999.

By requesting innocent spouse relief, you may be relieved of
responsibility for paying tax, interest, and penalties if your
spouse did something wrong on your tax return. The tax,
interest, and penaltiesthat qualify for relief can only be collected
from your spouse. However, you are jointly and individually
responsiblefor any tax, interest, and penaltiesthat do not qualify
for relief. The Tax Department can collect these amounts from
either you or your spouse.

You must meet all of the following conditions to qualify for
innocent spouse relief:

1. Youfiled ajoint return for ataxable year beginning
on or after January 1, 1999, that has an
understatement of tax due to erroneousitems of your
SPOUSE;

-11-
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Erroneousitems

2. You establish that at the time you signed the joint
return you did not know, and had no reason to know,
that there was an understatement of tax; and

3. Taking into account all the facts and circumstances,
it would be unfair to hold you liable for the
understatement of tax.

Federal determination. If you received innocent spouse relief
from the Internal Revenue Service for an understatement of
federa tax due to erroneous items of your spouse (or former
spouse) for the same taxable year that is attributable to the same
erroneousitemsfor which you are seeking innocent spouserelief
from a New York State tax liability, you generally qualify for
innocent spouse relief for these items for New York State tax
purposes. You should attach to Form 1T-285 documentation
showing that innocent spouse relief was granted for federal
purposes.

Erroneous items are either of the following:

1. Unreported income. Thisisany gross income item
received by your spouse that is not reported; or

2. Incorrect deduction, credit, or basis. Thisis any
incorrect deduction, credit, or property basis claimed
by your spousethat wasdisallowed or adjusted by the
Tax Department.

The following are examples of erroneous items:

1. Theincomereceived by your spousewasnot reported
on the return. For example, your spouse received
$20,000 in businessincome and failed to claim it on
the joint return.

2. The expense for which a deduction is taken was
never incurred. For example, your spouse deducted
$10,000 of advertising expenseson federal Schedule
C that was disallowed by the Tax Department after
an audit determined that the expenses were never
incurred.

-12-
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3. Theexpensefor which acredit is claimed was never
incurred. For example, your spouse claimed a
resident tax credit of $500 on your joint return for
income taxes paid to New Jersey. The Tax
Department disallowed the credit because noincome
taxes were paid to New Jersey.

4. Anincorrect property basis was used in computing a
credit. For example, your spouse claimed an
investment tax credit on your joint return calcul ating
the credit using an investment credit base of
$250,000. The Tax Department determined that the
actual basis of the property for federal income tax
purposes was $200,000.

An understatement of tax isgenerally the difference between the
total amount of tax that should have been shown on your return,
and the amount of tax that was actually shown on your return.

Partial relief when extent of understatement is unknown.
You may qualify for partial relief if, at the time you filed your
return, you knew or had reason to know that there was an
understatement of tax due to your spouse’s erroneousitems, but
you did not know how large the understatement was. Y ou will
berelieved of the understatement to the extent you did not know
about it and had no reason to know about it. Inthisinstance, you
will have satisfied your tax liability when you pay your
calculated share of the jointly issued assessment.

Example. At thetimeyou signed your joint return, you knew that
your spouse did not report $5,000 of gambling winnings. The
Tax Department examined your tax return several months after
you filed it and determined that your spouse’s unreported
gambling winnings were actually $25,000. This resulted in a
much larger under statement of tax than you knew about at the
time you signed your return. You establish that you did not
know about, and had no reason to know about, the additional
$20,000 because of the way your spouse handled gambling
winnings. The understatement of tax due to the $20,000 will
qualify for innocent spouse relief if you meet the other
requirements. The understatement of tax due to the $5,000 of

13-
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I ndications of unfairness

Relief by separation
of liability under
section 654 for
taxable years
beginning on or after
January 1, 1999

gambling winnings will not qualify for relief. You and your
spouse are jointly and individually liable for the tax due on the
$5,000 under statement you knew about, and the Tax Department
will be able to collect this amount from either you or your
Spouse.

The Tax Department will consider al of the facts and
circumstances of the case in order to determine whether it is
unfair to hold you responsible for the understatement. Two
indicatorsthe Tax Department may useto decidethat itisunfair
to hold you responsible for the tax are whether you:

1. Received any significant benefit from the
understatement of tax; or

2. Werelater divorced from or deserted by your spouse.

Significant benefit. Y ou can receive asignificant benefit either
directly or indirectly. For example, if your spouse did not report
$10,000 of income on your joint return, you can benefit directly
if your spouse shares that $10,000 with you. You can benefit
indirectly from the unreported income if your spouse uses it to
pay extraordinary household expenses.

You do not have to receive a benefit immediately for it to be
significant. For example, money your spouse gives you several
years after he or she received it or amounts inherited from your
spouse (or former spouse) can be a significant benefit.

Support payments that you receive as a result of a divorce
proceeding are not taken into account when determining whether
you received a significant benefit.

Under thistype of relief, the Tax Department all ocates (divides)
the understatement of tax (plus interest and penalties) on your
joint return between you and your spouse (or former spouse).
The understatement of tax allocated to you is generally the
amount you are responsible for. See How to figure your
separation of liability, on page 17.

-14-
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Y ou can request this type of relief whether or not you request
innocent spouse relief. If the Tax Department determines you
are not eligible for innocent spouse relief or separation of
liability, then equitable relief will automatically be considered.

To request relief by separation of liability, you must have filed
ajoint return for ataxable year beginning on or after January 1,
1999, and meet either of thefollowing requirementsat thetime
you file Form IT-285:

* Youarenolonger marriedto, or are legally separated
from, the spousewithwhom you filed thejoint return
for which you arerequesting relief. Y ou also qualify
under thisruleif your spouse is deceased; or

* Youwerenot amember of the same household asthe
spouse with whom you filed the joint return at any
time during the 12- month period ending on the date
you file Form IT-285.

Burden of proof. You have the burden of proof in establishing
the basis for separating your liability. Therefore, you should
carefully complete Part V of Form I1T-285 and attach all
supporting documentation.

Invalid request. Even if you meet the requirements discussed
previously, a request for separation of liability will not be
granted in the following situations:

1. The Tax Department can establish that you and your
spouse transferred assets as part of a fraudulent
scheme;

2. The Tax Department can establish that at the time
you signed your joint return, you had actual
knowledge that any items giving rise to the
deficiency and allocable to your spouse were
incorrect; or

3. You transferred property to your spouse (or former

spouse) just to avoid tax or the payment of tax. See
Transfers of property to avoid tax, on page 16.

-15-
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In situations (2) and (3) , arequest will be denied only for the
part of the deficiency dueto the incorrect items about which you
had actual knowledge, or to the extent of the value of the
property transferred. If you establish that you signed your joint
return under duress, then it isnot ajoint return, and you are not
liable for amounts from that return. However, you may be
required to file a separate return for that tax year which may
result in additional tax due.

Example. Mike and Susan Smith filed a joint return showing
Susan’ s wages of $50,000 and Mike' s self-employment income
of $10,000. The Tax Department audited their return and found
that Mike did not report $20,000 of self-employment income.
The additional income resulted in a $1,400 understatement of
tax, plus interest and penalties. After obtaining a legal
separation fromMike, Susan filed Form1T-285 to request relief
by separation of liability. The Tax Department proved that
Susan actually knew about $5,000 of the additional income at
the time she signed thejoint return because Mike deposited that
amount into a joint account. Mike is liable for all of the
under statement of tax, interest, and penalties because all of it
was due to his unreported income. Susan is also liable for the
under statement of tax, interest, and penalties due to the $5,000
of additional income that she actually knew about. The Tax
Department can collect that part fromeither Susan or Mike. The
Tax Department can collect the remainder only from Mike.

Transfers of property to avoid tax. If your spouse transfers
property to you for the main purpose of avoiding tax or payment
of tax, thetax liability allocated to you will be increased by the
value of the property transferred. A transfer will be presumed to
have asits main purpose the avoidance of tax or payment of tax
if the transfer is made within one year before the date the Tax
Department first informed you of the tax due. The notification
of tax dueincludestheissuance of aStatement of Proposed Audit
Changes and a Notice of Deficiency. This presumption will not
apply if the transfer was made under a divorce decree, separate
maintenance decree, or a written instrument incident to such a
decree. In addition, the presumption will not apply if you
establish that the transfer did not have as its main purpose the
avoidance of tax or payment of tax.

-16-
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The Tax Department will figureyour separation of liability
and any related interest and penalties after you file a
completed Form [IT-285 with the required statement and
supporting documentation. Complete a separate allocation
schedule, Part V of Form 1T-285, for each year you are
requesting relief from liability. Allocate al items reported on
the joint return and those items not reported that resulted in a
deficiency. You are not required to figure the amount of
relief availableunder separation of liability. But if youwish,
you can estimate your separation of liability yourself by using
Worksheet 1 and the instructions that follow. However, if you
filed federal Form 8814 to report your child's tax liability on
your joint return, do not include that liability when figuring your
separation of liability. Instead, allocateit asappropriate between
you and your spouse. Please note that in addition to tax, your
share of the liability may include penalties and interest.

-17-
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Worksheet 1. Worksheet for estimating your separation of liability
(Note: Thisworksheet is optional. Keep it for your records. Do not mail it

to the Tax Department.)

1. Enter the net
amount of income
and deductions taken
into account in
computing the
understatement of tax
and allocated to
you.*

2. Enter the net
amount of all income
and deductions taken
into account in
computing the
understatement of
tax.*

3. Divideline 1 by
line 2. Enter the
results as a decimal
(rounded to at least 3
places).

4. Enter the
understatement of
tax.*

5. Enter the credits
and other taxes taken
into account in
computing the
understatement of tax
and allocated to your
spouse.*

6. Enter the credits
and other taxes taken
into account in
computing the
understatement of tax
and allocated to
you.*

7. Add lines5 and 6.

8. Subtract line 7
fromline 4.

9. Multiply line 8 by
line 3.

10. Add lines9 and
6. Thisisthe
understatement of tax
you may be found
responsible for.

* This should be shown on the Tax Department notice or audit

report.

-18-
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Use the following instructions to complete Worksheet 1.

Line 1. When allocating income and deductions taken into
account in computing the understatement of tax, allocatethemin
the same manner you would have allocated them if you and your
spouse had filed separate returns.

Allocate wages and sal ariesto the spouse who performed thejob
and received the federal Form W-2. You generaly allocate
business and investment income (including capital gains)
according to which spouse owned the businessor investment that
produced the income. Income from ajointly owned business or
investment should be alocated equally between you and your
spouse unless there is clear and convincing evidence that
supports a different allocation.

Allocate New Y ork addition and subtraction adjustments (such
as414(h) retirement contributions and/or pension exclusions) to
the spouse to whom they belong.

Allocate business deductions according to the ownership of the
business. Allocate personal deductions (such as itemized
deductionsfor mortgageinterest and taxes) equally between you
and your spouse unless there is clear and convincing evidence
that shows a different allocation is appropriate, or the Tax
Department establishes that you had actual knowledge of the
joint items.

Itemsthat arelimited or not allowed on separatereturns. If
a deduction would not be allowed if you had filed a separate
return, figure the deduction as you would on ajoint return and
allocate that amount equally between you and your spouse.

A similar rule appliesto income and deductions (such asan IRA
deduction) that are subject to special limits on a separate return.
Figure these items as you would on a joint return and allocate
them between you and your spouse.

Example. John and Karen filed a joint return for 1999. They
both qualified for an IRA deduction. Several months after filing
the return, John and Karen received a notice from the Tax
Department for additional tax because they did not report some

-19-
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interest and dividend income. If they had filed separate returns,
their IRA deductions would have been eliminated due to the
federal limits on IRA deductions on separate returns. When
figuring their separation of liability, each would take the IRA
deduction allowable asif they had filed a joint return.

Itemsallocableto onespousethat benefit theother spouse. A
deduction that is otherwise allocable to one spouse must be
allocated to the other spouse to the extent the item created a tax
benefit for the other spouse.

Example. Your joint return shows $50,000 of wages allocable
to you and $15,000 of self-employment income all ocabl e to your
spouse. The Tax Department audited your return and disallowed
a $20,000 deduction allocable to your spouse. Only $15,000 of
the disallowed deduction is allocated to your spouse because
that is the amount that offset your spouse’'s self-employment
income. Theremaining $5,000 must be allocated to you because
that amount offset your income.

Lines5and 6. Enter the part of the understatement of tax that
isdueto the disallowance of acredit or totheincreasein any tax,
other than theincometax. Allocate credits and other taxesin
the same manner you would have allocated them if you and your
spouse had filed separate returns.

Example. You reported a $750 separate tax on a lump-sum
distribution. All of this tax is allocable to you. The Tax
Department audited your return and determined that your
separate tax on a lump-sum distribution should have been
$1,100. On line 6, you enter the $350 increase in separate tax
on lump-sum distributions ($1,100-$750).

Creditsthat are not allowed on separate returns. If a credit
would not beallowed if you had filed aseparatereturn, figurethe
credit as you would on a joint return and alocate that amount
between you and your spouse. Examples of credits that are
generaly not allowed on a separate return are the child and
dependent care credit and the earned income credit.

Example. You claimed a credit of $860 for child and dependent
care expenses on your tax return. The Tax Department audited

-20-
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your return and allowed you only $500. The remaining $360
wasdisallowed. Even though none of the credit would have been
allowed on separatereturns, you are entitled to a $500 credit for
purposes of figuring your separation of liability. You allocate
the $360 disallowance (rather than the full $860) between you
and your spouse (or former spouse) on lines 5 and 6 of
Worksheet 1.

Creditsallocableto one spousethat benefit theother spouse.
A credit that is otherwise allocated to one spouse must be
allocated to the other spouse to the extent the item created atax
benefit for the other spouse.

Example. Tomand Donnafiled ajoint return (FormIT-201) for
1999. Thereturn showed $60,000 of wages attributable to Tom
and a $2,000 alter native fuel s credit attributableto Donna. The
alternative fuels credit was for Donna’s personal vehicle that
Tom never used. Since Donna had no income, the entire credit
offset $2,000 of Tom' s income tax on the return. Tom received
the tax benefit on the return from the entire credit. The Tax
Department audited their return and disallowed $400 of the
credit. Tomand Donna remain jointly and severally liable for
the $400 deficiency. It was Donna’s item and Tom received a
$400 tax benefit.

Seven and Jill Brady filed a joint return (Form IT-201) for
1999. They divorced on May 3, 2001. On July 27, 2001, the Tax
Department issued a notice of deficiency to the Bradys relating
to their 1999 return. There were four itemslisted on the notice:

1. $2,500 of wages that Steven did not report.

2. $336 for a disallowed resident credit attributable to
Seven.

3. $150 for an additional New York subtraction for
interest income on U.S. government bonds
attributable to Seven.

4, $500 of interest income from an account that
belonged entirely to Jill.
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Jill decides to file Form IT-285 to request relief under
separation of liability. She allocates the items between her and
Seven asfollows:

Itemsto allocate Jill Steven
Wages $2,500
Interest income $500

NY subtraction for $150

interest income on
U.S. government
bonds

Disallowed resident $336
credit

Although not required, Jill uses Worksheet 1 to determine the
under statement of tax that is allocable to her. Shefills out the
worksheet as follows.

Line 1. Jill enters the $500 interest income from her bank
account.

Line 2. The net amount of income and deductions taken into
account in computing the understatement of tax is $2,850. This
isthe sum of the unreported wages ($2,500) and interest income
($500), minus the additional New Y ork subtraction for interest
income on U.S. government bonds ($150).

Line 3. Jill dividesline 1 by line2to get .175

Line4. Jill entersthe $504 understatement of tax. Thisisshown
on the notice of deficiency.

Line5. Jill entersthe disallowed resident credit of $336.

Line6. Jill enters $0 because there are no credits or other taxes
alocated to her.

Lines 7-10. Jill completes lines 7 through 10. Line 10 shows

that she is responsible for $29 of the understatement of tax.
Steven is responsible for the remaining amount ($475).
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Worksheet 1. Worksheet for estimating your separation of liability
(Note: Thisworksheet is optional. Keep it for your records. Do not mail it
to the Tax Department.)

1. Enter the net
amount of income and
deductions taken into
account in computing
the understatement of
tax and allocated to
you.*

2. Enter the net
amount of all income
and deductions taken
into account in
computing the
understatement of
tax.*

3. Divideline 1 by line
2. Enter theresults as
adecimal (rounded to
at least 3 places).

4., Enter the
understatement of
tax.*

5. Enter the credits
and other taxes taken
into account in
computing the
understatement of tax
and allocated to your
spouse.*

6. Enter the credits
and other taxes taken
into account in
computing the
understatement of tax
and allocated to you.*

7. Add lines5 and 6.

8. Subtract line 7 from
line4.

9. Multiply line 8 by
line3.

10. Add lines 9 and 6.
Thisisthe
understatement of tax
you may be found
responsible for.

* This should be shown on the Tax Department notice or audit
report.
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Equitablerelief
section 654 for
taxable years
beginning on or after
January 1, 1999

Jill decides to file Form 1T-285 (not illustrated) to request
separation of liability. She does not send Worksheet 1 with the
form. Worksheet 1 is optional and for her records only. Jill
completes the entire Form 1 T-285 so the Tax Department will
consider all three types of relief. Jill completes the allocation
schedule (Part V) and attaches the required statement and
supporting documentation.

Even if you do not qualify for innocent spouse relief or
separation of liability, you may still berelieved of responsibility
for tax, interest, and penaltiesfor ataxable year beginning on or
after January 1, 1999, through equitablerelief. Y oumay qualify
for equitable relief if you meet all of the following conditions:

1. You are not eligible for innocent spouse relief or
relief by separation of liability.

2. You and your spouse did not transfer assetsto one
another as a part of afraudulent scheme.

3. Your spouse did not transfer assets to you for the
main purpose of avoiding tax or the payment of tax.

4. Youdid not fileyour return with theintent to commit
fraud.

5. Youdid not pay thetax. However, you may be able
to receive a refund of certain installment payments
made after you file Form I1T-285.

6. You establish that, taking into account all the facts
and circumstances, it would be unfair to hold you
liablefor the understatement or underpayment of tax.
See Indications of unfairnessfor equitablerelief, on

page 25.

Unlike innocent spouse relief or separation of liability, you can
get relief from an under statement of tax or an under payment
of tax for ataxable year beginning on or after January 1, 1999,
through equitable relief.
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Under statement of tax. An understatement of tax is generaly
the difference between the total amount of tax that should have
been shown on your return, and the amount of tax that was
actualy shown on your return. For example, your joint 1999
return shows that you and your spouse owed $5,000. Y ou pay
$5,000 with the return. The Tax Department audits your return
and discoversthat due to income not reported on the return, you
owe additional tax of $1,000. You have an understatement of
$1,000.

Under payment of tax. Anunderpayment of tax isan amount of
tax you properly reported on your return but you have not paid.
For example, your joint 1999 return shows that you and your
spouse owed $5,000. Y ou pay $2,000 with thereturn. Y ou have
an underpayment of $3,000.

Indications of unfairness for equitable relief. The Tax
Department will consider al of the facts and circumstances of
the case in order to determine whether it is unfair to hold you
responsible for the understatement or underpayment of tax. The
Tax Department will consider al factors and weigh them

appropriately.

Positive factors. The following are examples of factors that
weigh in favor of equitable relief:

. Y ou are separated (whether legally or not), widowed, or
divorced from your spouse.

. You would suffer economic hardship if relief is not
granted. (In other words, you would not be able to pay
your reasonable basic living expenses.)

. Y ou were abused by your spouse, but the abuse did not
amount to duress.

. Y ou did not know and had no reason to know about the
items causing the understatement or that the tax would
not be paid.

. Y our spouse hasalegal obligation under adivorcedecree

or agreement to pay thetax. (Thiswill not be apositive
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factor if you knew or had reason to know, at the time the
divorce decree or agreement was entered into, that your
spouse would not pay the tax.)

. Thetax for which you are requesting relief isattributable
to your spouse.

Negative factors. The following are examples of factors that
weigh against equitable relief.

. You will not suffer economic hardship if relief is not
granted.
. Y ou knew or had reason to know about theitems causing

the understatement or that the tax would be unpaid at the
time you signed the return.

. Y ou received asignificant benefit from the unpaid tax or
items causing the understatement. (See, Sgnificant
benefit, under Innocent Spouse Relief, on page 14.)

. Y ou have not made a good faith effort to comply with
New York State income tax laws for the tax year for
which you are requesting relief or the following years.

. You have a legal obligation under a divorce decree or
agreement to pay the tax.

. Thetax for which you are requesting relief isattributable
to you.

The following example shows a situation that may qualify for
equitablerelief:

Example. You and your spouse file a joint 1999 return. That
return shows you owe $10,000. You have $5,000 of your own
money and you take out aloan to pay the other $5,000. You give
two checks for $5,000 each to your spouse to pay the $10,000
liability. Without telling you, your spouse takes the $5,000 loan
and spendsit on himself. You and your spouseweredivorcedin
2000. In addition, you had no knowledge or reason to know at
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the time you signed the return that the tax would not be paid.
Both of these factsindicate to the Tax Department that it may be
unfair to hold you liable for the $5,000 underpayment. The Tax
Department will consider these facts, together with all the other
facts and circumstances, to determine whether to grant you
equitable relief from the $5,000 under payment.

File Form 1T-285, Request for Innocent Spouse Relief (and
Separation of Liability and Equitable Relief), to ask the Tax
Department for relief of anincometax liability for ataxableyear
(or years) beginning on or after January 1, 1999. Y ou only need
tofileone Form IT-285 evenif you arerequesting relief for more
than one tax year, but you will have to complete a separate
allocation schedule (Part V) on the back of Form I T-285for each
year no matter which type of relief you are requesting.

The Tax Department will review your Form IT-285, figure the
understatement or underpayment of tax and related interest and
penalties, and let you know if you qualify. A completed Form
IT-285, based on an example that begins on page 29, is shown
on page 33.

When tofileForm 1 T-285. Y oumust file Form 1T-285 no | ater
than two years after the date on which the Tax Department first
attempts to collect the tax from you through the issuance of a
levy, an income execution, or any other asset seizure.

Spousal notification. The Tax Department will inform your
spouse (or former spouse) if you request innocent spouse relief,
separation of liability, or equitable relief and will allow your
spouse (or former spouse) to participate in the determination of
the amount of relief from liability. However, the Tax
Department will not disclose any persona identifying
information including name changes, address, and phone
numbers.

Use the following instructions to complete the allocation
schedule on the back of Form IT-285. If filing for morethan
onetax year, complete a separ ate schedule for each year no
matter which typeof relief you arerequesting. Pleaseinclude
copiesof all federal W-2forms, all federal schedules, and copies
of any notices from the Tax Department.
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When allocating income and deductions, allocate them in the
same manner you would have if you and your spouse had filed
Separate returns.

Line 14. Enter the tax year, beginning on or after January 1,
1999, for which you are requesting relief.

Line15. Allocate wages and salariesto the spouse who earned
them and received the federal Form W-2 or New York Form I T-
2102. You generaly alocate business and investment income
(including capital gains) according to which spouse owned the
business or investment that produced the income. Income from
a jointly owned business or investment should be allocated
equally between you and your spouse unless there is clear and
convincing evidence that supportsadifferent allocation. Attach
any evidence supporting the allocation to Form 1T-285.

Line 16. Allocate federal adjustments, such as IRA deductions,
moving expenses, and alimony you pay, to the spouse to whom
they belong.

Itemsthat arelimited or not allowed on separatereturns. If
an adjustment would not be allowed or issubject to special limits
if you had filed a separate return (such as an IRA deduction),
figure the adjustment as you would on ajoint return and allocate
that amount equally between you and your spouse unlessthereis
clear and convincing evidence that shows a different allocation
IS appropriate.

Example. John and Karen filed a joint return for 1999. They
both qualified for an IRA deduction. Several months after filing
the return, John and Karen received a notice from the Tax
Department for additional tax because they did not report some
interest and dividend income. If they had filed separatereturns,
their IRA deductions would have been eliminated due to the
federal limits on IRA deductions on separate returns. When
completing the Part V allocation schedule on Form|1T-285, each
would take the IRA deduction allowable as if they had filed a
joint return.

Linel7. AllocateNew Y ork additions, such as public employee
414(h) contributions, and New York subtractions, such as
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pension and annuity income exclusions, to the spouse to whom
they belong.

Line 18. Do not alocate nonrefundable credits (such as the
household credit) or other taxes (such as the separate tax on
lump-sum distributions). Include these amounts in Column C
only.

Line19. Allocate New Y ork State, city of New Y ork, and city of
Y onkerstax withheld to each spouse as shown on federal Forms
W-2. Please attach copies of these formsto Form IT-285.

This part explains how Alice Brown fills out Form 1T-285 to
request relief from ajoint liability.

Alice and Joe Brown filed ajoint 1999 New Y ork tax return on
March 2, 2000. They aredivorced on December 12, 2000. They
received a Notice of Deficiency on February 9, 2001, for
additional tax of $350 and penalties and interest of $80. The
deficiency istheresult of $5,000 inincome that was not claimed
on their 1999 return. One thousand dollars of the unreported
income was due to interest income from a bank account under
Alice sname only. The remaining $4,000 of income was from
Joe' sbusiness. Alice did not know about the additional $4,000
of income. Alice previousy had requested and received
separation of liability from the Internal Revenue Service for a
federal tax liability that was for the same tax year and due to the
same unreported income.

Alice applies the conditions listed under Separation of liability
on Form IT-285to seeif shequalifiesfor relief.

1. Alice believes she meets the first condition because
the joint tax return was for a taxable year beginning
on or after January 1, 1999, and the understatement
of tax was due in part to an item of her spouse.

2. Alice believes she meets the second condition. She
isno longer married to Joe.
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Part |

Part Il Innocent spouse
relief

3. Alice did not know about the $4,000 in business
income allocable to Joe that was not clamed on the
return.

Because Alice believes she qualifies for separation of liability,
shefiles Form IT-285 with the Tax Department. Shefillsin her
name, address, social security number, and daytime and evening
phone numbers. She fills out the rest of the form as follows:

Linel. AlicechecksYessheisrequesting relief from aliability
that resulted from ajointly filed return.

Line 2. Alice enters 1999 because thisis the tax year for which
sheisrequesting relief.

Line 3. Alice enters the assessment number listed on the Notice
of Deficiency.

Line 4. Alice enters the name, address, social security number,
and daytime and evening phone numbersof her former spouse (if
known).

Line5. Alicechecksthe Yes box, since she has received relief
from the Internal Revenue Service. She attaches a copy of the
federa determination |etter.

Lines 6. Alice checks the Yes box, since she has an
understatement of tax.

Line 7. Alice checks the Yes box, since she believes the
understatement of tax isdue to an erroneous item of her spouse.

Line 8. Alice checks the No box, since she did not know the
extent of the understatement. Alice did not know about the
$4,000 in unreported business income attributable to Joe.

Alice attaches a statement and supporting documentation as
required by the instructions to Form IT-285. The statement
includes why she feels she qualifies for innocent spouse relief,
why she did not know about Joe's unreported income, and
documentation that shows that $4,000 of the $5,000
understatement was attributable to Joe.

-30-



Part 111 Separation of
liability

Part 1V Equitablerelief

Part V Allocation of
items between spouses

Publication 89 (11/01)

Line 9. Alice checks Yes because she is divorced from Joe.

Line 12. Alice enters a check mark in the box and attaches the
required supporting statement and documentation. Since she
aready attached a statement and supporting documentation to
request innocent spouse relief at line 8, she only includes any
additional information required to request separation of liability
(‘acopy of her divorce decree and documentation showing that
only $1,000 of the $5,000 understatement was attributable to
her).

Line 13. Alice checks the Yes box so the Tax Department will
consider equitablerelief if it decidesthat she doesnot qualify for
innocent spouse relief and separation of liability. Sheattachesa
statement and supporting documentation that show that it would
be unfair to hold her liable for the tax and that being held liable
would cause an economic hardship. She attaches a signed
statement showing that due to the divorce, lack of child support
from Joe, and excessive medical expenses, she is unable to pay
the tax without it causing an economic hardship.

Line 14. Alice enters the tax year 1999.

Lines15through 19. Aliceallocatestheincomereported onthe
joint return and the $5,000 income that was not reported on the
return.

Line 15a. Alice enters her wages of $30,000 claimed on the
return in column a, $0 in column b because Joe had no wages,
and $30,000 in column c.

Line 15 b. In column a, Alice enters $1,200, which represents
the $1,000 of interest income attributable to her and not claimed
on the return, plus $200, which isthe amount of interest income
claimed on the return that was attributable to her own private
accounts.

In column b, Alice enters $100 interest income, which is the

amount claimed on the return and attributable to Joe's private
accounts. In addition, she enters $44,000 in business income,
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which is the $40,000 claimed on the return plus the $4,000 in
business income not reported that is all attributable to Joe's
private business.

In column ¢, Alice enters the total of column aand column b.

Lines16through 18. Alice enters $0, sincetheseitemswere not
claimed on the return and did not result in the deficiency.

Line 19. In column a, Alice enters $2,000. In column b, she
enters $0. These amounts aretheincometax withheld asclaimed
onthejoint return and alocated to each spouse according to who
received the federal Form W-2. In column c, the total tax
withheld of $2,000 is entered.

Alice signs and dates Form 1T-285. She attaches copies of all
New York State I T-2102 formsor federal W-2 forms, all federal
schedules, a copy of the Notice of Deficiency, a signed
explanatory statement explaining why shefeelsshe qualifiesfor
relief, a copy of the federa determination letter, and any other
supporting documentation. Finally, she mails the form to the
Tax Department at the address indicated in the 1T-285
instructions before the end of the time limit to request relief
specified in the notice of deficiency.

Once the completed Form I1T-285 is received, the Tax
Department will consider if Alice qualifies for relief under
innocent spouse relief, separation of liability, or equitable relief
and notify her of the determination.
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New York State Department of Taxation and Finance

Request for Innocent Spouse Relief IT-285
(and Separation of Liability and Equitable Relief) (11/00)

For office use only

T

Sr— Your first name and middle initial Your last name : Your social security number

— > Alice Brown 000-00-0000

| S— 5 Mailing address (number and street or rural route) Apartment number

— + | 1 Main Ave. '

E—— E City, village or post office State ZIP code Daytime phone number|Evening phone number

rm— Albany NY 12345 (1 23 ) 456-7890 (123 ) 456-7891

_— Important: Do not file this form with your income tax return. See Where to file below.
Do not file this form if all or part of your overpayment was (or is expected to be) applied against your spouse’s past-due debt
(such as child support). Instead, use Form IT-280, Nonobligated Spouse Allocation, to request that your share of the
overpayment be refunded to you.
Please read Form IT-285-1, Instructions for Form IT-285, Request for Innocent Spouse Relief (and Separation of
Liability and Equitable Relief), carefully before you continue.

Part1

1 Are you requesting relief from a liability that resulted from a jointly filed retum?

Yes Go to line 2. ] No Stop. You cannot file Form IT-285.
2 Enter the taxable year(s) for which you are requesting relief from liability for tax. (Form IT-285 can be used
only for taxable years beginning on or after January 1, 1989. For relief from a joint liability for prior

YOAIS, S8E INSITUCHIONS.) 1.vrerereeuerrererssesssseesssessssassossissessenessestsmsssnt simssstassesstcss insesssegqaesesseseessassasasesensmrsese 2 1999
3 Enter the assessment NUMBEI(S) {if ANY) .vvecveerererecrneeeressrensessessmsssssassssassnssssassssgfosgfesnsssssescarsssscesnasenne 3 01234567
4 Information, if known, about your spouse (or former spouss) to whom you we g at the end of the year(s) on line 2.
First name and middle initial Last name vV Social security number
& | Joe Brown \ w 111-11-1111
= Mailing address (number and street or rural route) \/ Apartment number
1
.2 1 First Street A
E City, village or post office State \ ) Daytime phone number| Evening phone number
Albany NY m L /{T 2345 (123) 456-7892 | (123 ) 456-7893

5 Did you receive relief of a joint federal tax liability from the int nalﬁga/e e Service for the same tax year?

Yes Attach documentation. Go to line 6. No Gotoline6.
6 Do you have an understatement of tax (the Tax Departme{it has'sigtdqmingd there is a difference between the tax shown on your return
and the tax that should have been shown)?

X] Yes Gotoline7. [] No Gotoline 13.

PartII Innocent spouse relief
7 Is the understatement of tax due to the erron item\of yauir spouse (see instructions)?

X Yes Gotolines8. No Gotoline9. ,
8 Did you know, or have reason to know, that th ent of tax existed (or the extent to which the understatement existed)?
Yes You do not quamnt use relief No You may request innocent spouse relief by
or separation offiabil ink 13. attaching a statement (see instructions). Go to line 9.
PartIIl Separation of llability [ v '
9 Are you divorced from the person lis j {or is that person deceased)?
Yes Go toline 12. - [OJ No Gotoline 10.
10 Are you legally separated from the person listed on line 4?
Yes Go to line 12, [l No Gotoline 11.
11 Have you lived apart from the person listed on line 4 at all times during the 12-month period prior to filing this form?
Yes Go to line 12. 0 No Gotoline 13.

12 If you answered Yes at line 9, 10, or 11, you may request separation of liability by checking this box || and attaching a statement and
supporting documentation (see instructions). Go to line 13.

Where to file:
Generally, you should send this form to: NYS Department of Taxation and Finance, PO Box 5120, Albany New York 12205-0120. But, if you are

meeting with a Department of Taxation and Finance employee, or you received a notice of deficiency, or you are using a private delivery service, see
instructions. If you would like the Tax Department to correspond with your representative, you must complete and attach Form POA-1, Power of Atforney.

Paid Preparer’s signature Date Mark ";(;’d if self- Your signature
preparer’s | , L Sign
use only irm’s name (or yours, if se-empioyed) Preparer's SSN or PTIN here
Address Employer identification number Date
851094 1T-285
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Part IV Equitable relief

13 Do you have an underpayment of tax (that is, tax that is properly shown on your return but not paid) or another tax liability that qualifies

for equitable relief (see instructions)?
Yes You may request equitable relief by attaching

]

a statement and supporting documentation (see instructions).

No You do not qualify for equitable relief (see instructions).

PartV Allocation of items between spouses

If filing for more than one tax year, complete a separate schedule for each year, no matter which type of relief you are requesting. Please
include copies of all New York State 1T-2102 forms, or federal W-2 forms, all federal schedules, and copies of any notices from the Tax

Department.
(a) Allocated to (b) Allocated to your (c) Total
Allocated items you spouse or former spouse | (column a and column b)
14 Enter the tax year covered by this schedule 1999
15 Income. Allocate separate income to the spouse who
earned it. Allocate joint income, such as interest earned on
a joint bank account, as you determine. Be sure to allocate
all income.
B WAGES .. 30,000 0 30,000
b All other income. Identify the type and amount.
interest (a) 1,200 (b) 100 (c) 1,300
business income (a) 0 (b) 44,000 (c) 44,000
1,200 44,100 45,300
¢ Total income (add lines 158 and 155) «.....vveeveeeeeereeeeeeeereereenne. 31,200 44,100 75,300
16 Federal adjustments to income. Allocate separate
adjustments, such as an IRA deduction, to the spouse to
whom they belong ... 0 0 0
17 New York adjustments to income. Allocate separate
adjustments, such as 414(h) contributions and/or pension 0 0 0
exclusions, to the spouse to whom they belong ...................
18 Nonrefundable credits and other taxes ..........cccoccevevivveirneenne
19 Income tax withheld. Allocate New York State/City of
New York/City of Yonkers income tax withheld to each
spouse as shown on New York State Forms IT-2102 or
federal Forms W-2. Be sure to attach copies of these forms
0 this FOMM IT-285 .......vvvvoeeeceoeeesee s 2,000 0 2,000
Privacy notification = Need help?
The right of the Commissioner of Taxation and Finance and the Department of . .
Taxation and Finance to collect and maintain personal information, including Tax information: 1 800 2.25‘5829
mandatory disclosure of social security numbers in the manner required by tax Forms and pupllcatlons. 1800 462-8100 )
regulations, instructions, and forms, is found in Articles 22, 26, 26-A, 26-B, 30, 30-A, Refund status: Access our website or call 1 800 443-3200; —_—
and 30-B of the Tax Law; Article 2-E of the General City Law; and 42 USC If_electronlcally filed 1 800 353-0708; —
405(c)(2)(C)(i). direct deposit refunds: 1 800 321-3213 —
o ) o ) o From outside the U.S. and outside Canada: (518) 485-6800 —
The Tax Department uses this information primarily to determine and administer tax Fax-on-demand forms: 1 800 748-3676 —
liabilities due the state and city of New York and the city of Yonkers. We also use this Internet access: http://www.tax.state.ny.us —
information for certain tax offset and exchange of tax information programs authorized Hearing and speech impaired (telecommunications device for the —
by law, and for any other purpose authorized by law. deaf (TDD) callers only): 1 800 634-2110 —
Information concerning quarterly wages paid to employees and identified by unique I
random identifying code numbers to preserve the privacy of the employees’ names ——
and social security numbers is provided to certain state agencies, for research Private delivery services —
purposes to evaluate the effectiveness of certain employment and training programs. If you choose, you may use a private delivery service, instead of the U.S. —
Failure to provide the required information may subject you to civil or criminal Postal Service, to file your return. However, if, at a later date, you need to —

penalties, or both, under the Tax Law.

This information is maintained by the Director of the Registration and Data Services
Bureau, NYS Tax Department, Building 8 Room 338, W A Harriman Campus, Albany
NY 12227; telephone 1 800 225-5829. From areas outside the U.S. and outside
Canada, call (518) 485-6800.

852094

establish the date you filed your return, you cannot use the date recorded by
a private delivery service unless you used a delivery service that has been
designated by the U.S. Secretary of the Treasury or the Commissioner of
Taxation and Finance. (Currently designated delivery services are listed in
Publication 55, Designated Private Delivery Services. See Need help? above
for information on ordering forms and publications.)
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If you disagree with
the Tax
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decision

Conciliation Conference

Tax Appeals hearing
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1 If you disagree in whole, or in part, with the Tax
Department’ s determination concerning your request for
innocent spouserelief, separation of liability, or equitable
relief under Tax Law section 654 (or innocent spouse
relief under former Tax Law section 651(b)(5)); or

2. Y ou have not received a determination notice from the
Tax Department within six months from the date you
filed Form 1T-285 requesting relief under Tax Law
section 654,

you may protest by requesting a conciliation conference in the
Department’ s Bureau of Conciliation and Mediation Servicesor
petitioning for a hearing in the Division of Tax Appeals.

A conciliation conference is a rapid and inexpensive way to
resolve protests without a formal hearing. You must file a
request for aconciliation conferencenolater than 90 daysfrom
the date the Tax Department mails its determination notice to
you. The conference is conducted informally by a conciliation
confereewhowill review all the evidence presented to determine
afair result. After the conference, the conferee will send you a
proposed resolution in the form of a Consent. If you indicate
your acceptance by signing and returning the Consent within 15
days, theprotest will beconcluded. Otherwise, theconfereewill
issueaconciliation order. Thisorder will be binding unlessyou
file a petition for a hearing with the Division of Tax Appeals
within 90 days after the conciliation order isissued. You may
request a conciliation conference by filing Form DTF-996.30,
Request for Conciliation Conference, included with the
determination noticemailedto you. Send your completed Form
DTF-996.30 to:

Bureau of Conciliation and Mediation Services
New York State Tax Department

Building 9

W A Harriman Campus

Albany NY 12227

You must file a petition with the Division of Tax Appedsin

order for it to review your request for relief. You must file the
petition no later than 90 daysfrom the datethe Tax Department
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mails its determination notice to you. If you do not file a
petition, or you file it late, the Division of Tax Appeas cannot
review your request for relief.

The hearing is an adversary proceeding before an impartial
administrative law judge. The hearing will be stenographically
reported. After the hearing, the administrative law judge will
issue a determination that will finally decide the matter(s) in
dispute, unless either you or the department requests review of
the decision by the Tax Appeals Tribunal. If such areview is
requested, the record of hearing and any additional oral or
written arguments will be reviewed, and the Tribunal will issue
adecision affirming, reversing, or modifying the administrative
law judge's determination, or will refer the matter back to the
administrative law judgefor further hearing. If you do not agree
with the Tax Appeals Tribunal’s decision, you may seek court
review within four monthsfrom when the Tax Appeals Tribunal
serves notice of the decision, by certified mail or personal
service, on the parties to the proceeding.

Y ou may also elect to have your Tax Appealshearing heldinthe
Small Claims Unit if the amount in dispute is within the dollar
limits set by the Rules of Practice and Procedure, a copy of
which will be sent to you with the petition forms. The hearing
is conducted asinformally as possible by an impartial presiding
officer. The presiding officer’sdetermination is conclusive and
IS not subject to review by any other unit in the Division of Tax
Appeds, the Tax Appeals Tribunal, or by any court in the state.

Y ou may request a Tax Appeals hearing by filing Form TA-10,
Petition for a Tax Appeals Hearing. Petition forms and the
Rules of Practice and Procedures of the Tax Appeals Tribunal
may be requested by telephone (518) 266-3000, facsimile
transmission (518) 272-5178, or by writing to:

Division of Tax Appeas
Riverfront Professional Tower
500 Federal Street

Troy, NY 12180-2894
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A request for petition forms and the rulesis not considered the
filing of a petition for a hearing for purposes of the time limits,
and does not extend the time limits for filing a petition.

This section answers questions commonly asked by taxpayers
about relief from ajoint liability.

What isjoint and several liability?

Many married taxpayers choose to file ajoint return because of
certain benefits this filing status allows. Both taxpayers are
jointly and individually responsible for the tax and any interest
or penaty due onthejoint return even if they later divorce. This
istrueevenif adivorce decree statesthat aformer spousewill be
responsiblefor any amountsdueon previously filedjoint returns.
However, thisdoes not affect any rights you may have under the
decree against your former spouse.

How can | get relief from joint and several liability?

For taxable years beginning prior to January 1, 1999, you may
request innocent spouse relief under former Tax Law section
651(b)(5).

For taxable years beginning on or after January 1, 1999, you
may request relief under new Tax Law section 654. Relief under
section 654 falls into three categories. “innocent spouse relief,”
“separation of liability,” and “equitable relief.”

If you do not qualify for relief under former Tax Law section
651(b)(5) or new Tax Law section 654, relief may be available
under Tax Law section 171-eighteenth-d, see Other types of
relief on page 45.

For taxable years beginning prior to January 1, 1999 what
type of relief isavailable?

For taxable years beginning prior to January 1, 1999, innocent
spouse relief is available under former Tax Law section
651(b)(5). In order to qualify for innocent spouse relief under
section 651(b)(5), all of the following conditions must be met:
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1. You filed a joint return that has a substantial
understatement of tax (exceeds $100) dueto grossly
erroneous items of your spouse;

2. You establish that at the time you signed the joint
return you did not know, and had no reason to know,
that there was a substantial understatement of tax;
and

3. Taking into account al the facts and circumstances,
it would be unfair to hold you liable for the
understatement of tax.

If a substantial understatement of tax is not attributable to an
omission from New York adjusted gross income, but is
attributable to a New York deduction, exemption, credit, or
property basis for which there is no basis in fact or law, the
following additional requirements must be met:

1. If the innocent spouse’s New York adjusted gross
income for the most recent taxable year ending
before the date the deficiency notice is mailed is
$20,000 or less, the liability from the grosdy
erroneousitems must begreater than 10% of adjusted
gross income.

2. If the spouse’s New Y ork adjusted gross income for
that year is more than $20,000, then such liability
must be greater than 25% of the adjusted gross
income.

If the spouse is married to another spouse at the close of such
year, the spouse’ sNew Y ork adjusted grossincome shall include
the New Y ork adjusted grossincome of the new spouse, whether
or not they file ajoint return.

Torequest innocent spouserelief under former section 651(b)(5),

you must file a statement with supporting documentation
showing why you believe you qualify for relief.
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Send your statement with supporting documentation to:

NY S Tax Department
PO Box 1912
Albany, New York 12201-1912

For taxable years beginning on or after January 1, 1999,
what type of relief isavailable?

For taxable years beginning on or after January 1, 1999, relief is
available under Tax Law section 654. Relief under section 654
fallsinto three categories:

1. Innocent spouse relief
2. Separation of liability
3. Equitablerelief

Each of these types of relief have different requirements. They
are explained separately below.

Torequest relief for ataxable year beginning on or after January
1, 1999, youmust file FormIT-285, Innocent Spouse Relief (and
Separation of Liability and Equitable Relief). Complete the
entire form and return it to the appropriate address in the
instructions. The Tax Department will consider whether you
qualify for relief under innocent spouse relief, separation of
liability, or equitablerelief. If you arerequesting relief for more
than one tax year, you only need to file one complete Form IT-
285. However, you must i nclude aseparate statement, supporting
documentation, and a separate allocation schedule (Part V) for
each tax year.

Federal determination. If you received relief from a joint
federal liability for the same taxable year and for the sameitems
for which you are seeking relief from a New York State tax
liability, you may aso qualify for relief for New Y ork purposes.
Attachto FormIT-285federal documentation showing that relief
was granted by the Internal Revenue Service.
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I nnocent spouse relief
under section 654

How do state community property laws affect my ability to
qualify for relief?

Community property states are Arizona, California, Idaho,
Louisiana, Nevada, New Mexico, Texas, Washington, and
Wisconsin. Generally, community property laws require you to
allocate community income and expenses equally between both
spouses. However, community property laws are not taken into
account in determining whether an item belongs to you or your
spouse (or former spouse) for purposes of requesting any relief
from liability.

What aretherulesfor innocent spouserelief?

To qualify for innocent spouse relief, for a taxable year
beginning on or after January 1, 1999, you must meet all of the
following conditions.

* You must have filed a joint return that has an
understatement of tax.

* Theunderstatement of tax must be due to erroneous
items of your spouse (or former spouse).

* You must establish that at the time you signed the
joint return, you did not know, and had no reason to
know, there was an understatement of tax.

e Taking into account all the facts and circumstances,
it would be unfair to hold you liable for the
understatement of tax.

* You must request relief within two years after the
date on which the Tax Department first began
collection activity against you (theissuance of alevy,
an income execution, and any other asset seizure).

Will 1 qualify for innocent spouse relief in any situation
wherethereisan understatement of tax?

No. There are many situationsin which you may owetax that is
related to your spouse, but you are not eligible for innocent
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spouse relief. For example, you and your spouse file a joint
return that reports $10,000 of income and deductions, but you
knew that your spouse was not reporting $5,000 of dividends.
You are not eligible for innocent spouse relief when you have
knowledge of the understatement.

Is my marital status a consideration in granting innocent
spouserelief?

If you are divorced, legally separated, or living apart from your
spouse, this may be a positive factor in considering innocent
spouse relief. However, you may qualify for innocent spouse
relief if your marital status has not changed since you filed the
joint return. If you were abandoned or receive no economic
support from your spouse, attach supporting documentation to
Form IT-285.

What aretherulesfor separation of liability?

Under this type of relief, you divide (separate) the
understatement of tax (plusinterest and penalties) on your joint
return between you and your spouse. The understatement of tax
allocated to you is generally the amount you are responsible for.
To qualify for separation of liability, you must havefiled ajoint
return for ataxable year beginning on or after January 1, 1999,
and meet either of the following requirements at the time you
file Form IT-285.

* Youarenolonger marriedto, or arelegally separated
from, the spouse with whom you filed thejoint return
for which you are requesting relief. (For purposes of
thisrule, you are considered to be no longer married
if your spouse is deceased.)

* Youwerenot amember of the same household asthe
spouse with whom you filed the joint return at any
time during the 12-month period ending on the date
you filed Form IT-285.
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Equitablerelief

Why would a request for separation of liability be denied?

Even if you meet the requirements listed earlier, a request for
separation of liability will not be granted in the following
situations.

. The Tax Department proves that you and your spouse
transferred assets as part of afraudulent scheme.

. The Tax Department proves that, at the time you signed
your joint return, you had actual knowledge that any
items giving rise to the deficiency and that can be
allocated to your spouse were incorrect.

. You transferred property to your spouse (or former
spouse) just to avoid tax or the payment of tax.

What aretherulesfor equitablerelief?

Equitablerelief is only available for taxable years beginning on
or after January 1, 1999. You must meet all of the following
conditions.

* You do not qualify for innocent spouse relief or
separation of liability.

* The Tax Department determines that it is unfair to
hold you liable for the understatement of tax taking
into account all the facts and circumstances.

* You and your spouse did not transfer assets to one
another as a part of afraudulent scheme.

* Your spouse did not transfer assets to you for the
main purpose of avoiding tax or the payment of tax.

* Youdidnotfileyour return with theintent to commit
fraud.

* Youdid not pay the tax.
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Note: Unlikeinnocent spouserelief or separation of liability, if
you qualify for equitable relief, you can get relief from an
underpayment of tax. (An underpayment of tax is an amount
properly shown on the return but not paid.)

Is my marital status a consideration in granting equitable
relief?

If you are divorced, legally separated, or living apart from your
spouse, this may be a positive factor in considering equitable
relief. However, you may qualify for equitable relief if your
marital status has not changed since you filed the joint return.
For example, if you were abandoned, abused, or received no
economic support from your spouse, these would be factors
consdered for equitable relief.  Attach any supporting
documentation to Form 1T-285.

How do | demonstrate economic hardship?

Attach a signed statement to Form IT-285 that details the facts
and circumstances of your current economic condition that
support your claim of economic hardship. Factors that will be
considered include late child support payments, difficulty in
meeting household expenses, unanticipated medical bills, or
other similar examples of economic distress. The Tax
Department will contact you if additional documentation is
necessary.

When should | fileForm I T-285?

If you are requesting innocent spouse relief, separation of
liability, or equitable relief for a taxable year beginning on or
after January 1, 1999, file Form 1T-285 no later than two years
after thedate on whichthe Tax Department first began collection
activities against you ( for example, the issuance of alevy, an
income execution, or an asset seizure).

Where should | file Form | T-285?

Generaly, you should send your completed Form IT-285 with
supporting documentation to:
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NY S Tax Department
PO Box 5120
Albany, NY 12205-0120

If you are meeting with a Tax Department employee, you
received a notice of deficiency, or you are using a private
delivery service, follow the Form IT-285 instructions.

| am currently undergoing an examination of my return.
How do | request innocent spouserelief?

File Form IT-285 with the employee assigned to examine your
return.

What if the Tax Department haslevied my bank account for
thetax liability and | decideto request relief?

All collection activity is suspended from the date the request is
received by the Tax Department until the final determinationis
made.

If I am denied innocent spouse relief, must | reapply if |
believe | might qualify for either relief by separation of
liability or equitablerelief?

No. The Tax Department will automatically consider whether
separation of liability or equitablerelief would apply and contact
you if additional information is required.

How will | find out theresults of my request for relief?

The Tax Department will send you a determination letter
notifying you of the result of the review of your request.

Will my spouse (or former spouse) be notified of my request
for relief?

TheTax Department will inform your spouse (or former spouse),
who isalso responsible for the joint liability, of your request for
relief and the determination. Y our spouse (or former spouse)
will have the option of participating in the determination of the
amount of any relief from liability. However, the Tax
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Department will not inform your spouse (or former spouse) of
any personal identifying information including name changes,
address, and phone numbers.

Where do | send my payment for any tax that may be due
after receiving relief?

Y ou will receive an adjusted assessment notice with payment
instructions after you receive a determination |etter.

If 1 don’t qualify for relief under former Tax Law section
651(b)(5) or new section 654, are there other options
available?

A taxpayer who isjointly and severally liable on ajoint income

tax return may qualify for an offer in compromiseunder Tax Law
section 171-eighteenth-d. The following conditions must be
met:

1. Atthetime of the offer, the taxpayer and spouse are
divorced, separated, or living apart and ineligible to
fileajoint income tax return.

2. Thetaxpayer isableto demonstrate that collection of
thespouse’ sshareof liability from thetaxpayer could
not be accomplished within a reasonable length of
timewithout imposing substantia economic hardship
on the taxpayer. Substantial economic hardship does
not necessarily require the bankruptcy or insolvency
of the taxpayer.

The procedure applies only to the share of the joint liability
attributable to the income of the taxpayer’s spouse. This share
is determined by multiplying the entire amount of the joint
liability by afraction, the numerator of whichisthe spouse’ stax
determined on a separate filing basis, and the denominator of
whichisthesum of the spouse’ sand taxpayer’ staxes determined
on aseparate filing basis.
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A compromise under Tax Law 171-eighteenth-d for the spousal
shareof liability on the return does not compromisethejoint and
severa liability of the taxpayer’s spouse with respect to that
return.

To request offer in compromise relief under Tax Law 171-
eighteenth-d, or to discuss resolution of your liability, you may
contact the Tax Department. Please call 1-800-835-3554. From
areas outside the United States and outside Canada please call
(518) 485-6800.

What is*“nonobligated spouserelief” ?

Nonobligated spouse relief is different from innocent spouse
relief. When ajoint return isfiled and the refund is used to pay
one spouse’ sdefaulted student | oan, past-due support liability, or
past-due legally enforceable debt owed to a state agency, the
other spouse may be considered a nonobligated spouse. The
nonobligated spouse can claim his or her share of the refund
using Form IT-280, Nonobligated Spouse Allocation. To be
considered a nonobligated spouse, you must have:

filed ajoint return;
» received income (such as wages, interest, etc.);

* madetax payments(such aswithholding or estimated
tax payments);

* reported the income and tax payments on the joint
return; and

* had an overpayment, all or part of which was applied
to the past due amount of the other spouse.
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Need Help?

Telephone assistance is available from 8:30 am. to
4:25 p.m. (eastern time), Monday through Friday.

For tax information: 1800 225-5829

To order forms and publications: 1800 462-8100

Refund status:  (electronically filed) 1 800 353-0708
(direct deposit) 1800 321-3213
(al others) 1 800 443-3200

(Automated service for refund statusis available
24 hours aday, seven days aweek.)

From areas outside the U.S. and

outside Canada: (518) 485-6800

Fax-on-demand forms; Forms are
available 24 hours aday,

7 days aweek 1800 748-3676

Internet access: www.tax.state.ny.us
(for forms, publications, your refund status, to check
your estimated tax account, and other information)

™p

Hotlinefor the hearing and speech impaired:
1800 634-2110 from 8:30 am. to 4:25 p.m.(eastern time),
Monday through Friday. If you do not own a
telecommunications device for the deaf (TDD), check with
independent living centers or community action programs
to find out where machines are available for public use.

<\

Personswith disabilities: In compliance with the Americans
with Disabilities Act, we will ensure that our lobbies, offices,
meeting rooms and other facilities are accessible to
persons with disabilities. If you have questions about
special accommodations for persons with disabilities,
please call 1 800 225-5829.

#£9

If you need to write, address your letter to:
NYSTAX DEPARTMENT
TAXPAYER ASSISTANCE BUREAU
W A HARRIMAN CAMPUS
ALBANY NY 12227
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